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Report ble 
IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO. 7571 OF 2011 
[Arising out of SLP (C) No.2040/2011] 

The Institute of Ch rtered Account nts of Indi  … Appell nt 

Vs. 

Sh un k H.S ty  & Ors. … Respondents 

J U D G M   N T 

R.V.RAV  NDRAN,J. 

Le ve gr nted. 

2. The  ppell nt Institute of Ch rtered Account nts of Indi  (for short 

‘ICAI’) is   body corpor te est blished under section 3 of the Ch rtered 

Account nts Act, 1949. One of the functions of the  ppell nt council is to 

conduct the ex min tion of c ndid tes for enrolment  s Ch rtered 

Account nts. The first respondent  ppe red in the Ch rtered Account nts’ 

fin l ex min tion conducted by ICAI in November, 2007. The results were 

decl red in J nu ry 2008. The first respondent who w s not successful in the 

ex min tion  pplied for verific tion of m rks. The  ppell nt c rried out the 

verific tion in  ccord nce with the provisions of the Ch rtered Account nts 
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Regul tions, 1988  nd found th t there w s no discrep ncy in ev lu tion of 

 nswerscripts. The  ppell nt informed the first respondent  ccordingly. 

3. On 18.1.2008 the  ppell nt submitted  n  pplic tion seeking the 

following inform tion under 13 he ds, under the Right to Inform tion Act, 

2005 (‘RTI Act’ for short) : 

“1) Educ tion l qu lific tion of the ex miners & Moder tors with subject 
wise cl ssific tions. (you m y not give me the n mes of the ex miners & 
moder tors). 

2) Procedure est blished for ev lu tion of ex m p pers. 

3) Instructions issued to the examiners, and moderators oral as well as 
written if any. 

4) Procedure est blished for selection of ex miners & moder tors. 

5) Model answers if any given to the examiners & moderators if any. 

6) Remuner tion p id to the ex miners & moder tors. 

7) Number of students  ppe ring for ex ms  t  ll levels in the l st 2 ye rs 
(i.e. PE1/PE2/PCC/CPE/Fin l with bre k up) 

8) Number of students th t p ssed  t the 1st  ttempt from the  bove. 

9) From the number of students th t f iled in the l st 2 ye rs (i.e. 
PE1/PE2/PCC/CPE/Fin l with bre k up) from the  bove, how m ny 
students opted for verific tion of m rks  s per regul tion 38. 

10) Procedure  dopted  t the time of verific tion of m rks  s  bove. 

11) Number of students whose m rks were positively ch nged out of those 
students th t opted for verific tion of m rks. 

12) Educ tion l qu lific tions of the persons performing the verific tion 
of m rks under Regul tion 38 & remuner tion p id to them. 

13) Number of times that the council has revised the marks of any 
candidate, or any class of candidates, in accordance with regulation 
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39(2) of the Chartered Accountants Regulations, 1988, the criteria 
used for such discretion, the quantum of such revision, the quantum 
of such revision, the authority that decides such discretion, and the 
number of students along with the quantum of revision affected by 
such revision in the last 5 exams, held at all levels (i.e. 
P 1/P 2/PCC/CP /Final with break up).” 

(empha i   upplied) 

4. The  ppell nt by its reply d ted 22.2.2008 g ve the following 

responses/inform tion in response to the 13 queries : 

“1. Profession ls,  c demici ns  nd offici ls with relev nt  c demic  nd 
pr ctic l experience  nd exposure in relev nt  nd rel ted fields. 

2&3.  valuation of answer books is carried out in terms of the 
guidance including instructions provided by Head  xaminers 
appointed for each subject(s). Subsequently, a review thereof is 
undertaken for the purpose of moderators. 

4. In terms of (1)  bove,   list of ex miners is m int ined under 
Regul tion 42 of the Ch rtered Account nts Regul tions, 1988. B sed on 
the perform nce of the ex miners, moder tors  re  ppointed from  mongst 
the ex miners. 

5. Solutions are given in confidence of examiners for the purpose of 
evaluation. Services of moderators are utilized in our context for 
paper setting. 

6. Rs.50/- per  nswer book is p id to the ex miner while Rs.10,000/- is 
p id to the moder tor for e ch p per. 

7. The number of students who  ppe red in the l st two ye rs is  s follow: 

Month & 
Ye r 

Number of students Appe red 

PE-I PE-II PCC CPE* FINAL 
Nov.,2005 16228 47522 Not held Not held 28367 
M y,2006 32215 49505 Not held Not held 26254 
Nov.,2006 16089 49220 Not held 27629 24704 
M y,2007 6194 56624 51 42910 23490 

*CPE is re d  s Common Proficiency Test (CPT). 
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8. Since such   d t  is not compiled, it is regretted th t the number of 
students who p ssed Fin l Ex min tion  t the 1st  ttempt c nnot be m de 
 v il ble. 

9. The number of students who  pplied for the verific tion of  nswer 
books is  s follows:-

Month & 
Ye r 

Number of students who  pplied for verific tion from 
 mong the f iled c ndid tes* 
PE-I PE-II PCC CPE FINAL 

Nov.,2005 598 4150 Not held Not held 4432 
M y,2006 1607 4581 Not held Not held 4070 
Nov.,2006 576 4894 Not held 205 3352 
M y,2007 204 5813 07 431 3310 

* This figure m y cont in some p ss c ndid tes  lso. 

10. E ch request for verific tion is processed in  ccord nce with 
Regul tion 39(4) of the Ch rtered Account nts Regul tion, 1988 
through well l id down scientific  nd meticulous procedure  nd   
comprehensive checking is done before  rriving  t  ny conclusion. 
The process of verific tion st rts  fter decl r tion of result  nd e ch 
request is processed on first come first served b sis. The verific tion of 
the  nswer books,  s requested, is done by two independent persons 
sep r tely  nd then, reviewed by  n Officer of the Institute  nd upon 
his s tisf ction, the letter informing the outcome of the verific tion 
exercise is issued  fter the comprehensive check h s been 
s tisf ctorily completed. 

11. The number of students who were decl red p ssed consequent to 
the verific tion of  nswer books is  s given below:-

Month & 
Ye r 

Number of students who  pplied for verific tion from 
 mong the f iled c ndid tes* 
PE-I PE-II PCC CPE FINAL 

Nov.,2005 14 40 Not held Not held 37 
M y,2006 24 86 Not held Not held 30 
Nov.,2006 07 61 Not held 02 35 
M y,2007 03 56 Nil Nil 27 

* This figure m y cont in some p ss c ndid tes  lso. 

12. Independent persons such  s retired Govt. te chers/Officers  re 
 ssigned the t sk of verific tion of  nswer books work. A token 
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honor rium of Rs.6/- per c ndid te besides lump sum d ily convey nce 
 llow nce is p id. 

13. The  xamination Committee in terms of Regulation 39(2) has the 
authority to revise the marks based on the findings of the Head 
 xaminers and incidental information in the knowledge of the 
 xamination Committee, in its best wisdom. Since the details 
sought are highly confidential in nature and there is no larger 
public interest warrants disclosure, the same is denied under 
Section 8(1)(e) of the Right to Information Act, 2005.” 

(empha i   upplied) 

5. Not being s tisfied with the s me, the respondent filed  n  ppe l 

before the  ppell te  uthority. The  ppell te  uthority dismissed the  ppe l, 

by order d ted 10.4.2008, concurring with the order of the Chief Public 

Inform tion Officer of the  ppell nt. The first respondent there fter filed   

second  ppe l before the Centr l Inform tion Commission (for short ‘CIC’) 

in reg rd to queries (1) to (5)  nd (7) to (13). CIC by order d ted 23.12.2008 

rejected the  ppe l in reg rd to queries 3, 5  nd 13 ( s  lso Query 2) while 

directing the disclosure of inform tion in reg rd to the other questions. We 

extr ct below the re soning given by the CIC to refuse disclosure in reg rd 

to queries 3,5  nd 13. 

“Re: Query No.3. 

Decision: 

This request of the Appell nt c nnot be without seriously  nd perh ps 
irretriev bly compromising the entire ex min tion process. An instruction 
issued by   public  uthority – in this c se, ex min tion conducting 
 uthority – to its ex miners is strictly confidenti l. There is  n implied 
contr ct between the ex miners  nd the ex min tion conducting public 
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 uthority. It would be in ppropri te to disclose this inform tion. This item 
of inform tion too, like the previous one,  ttr cts section 8(1)(d) being the 
intellectu l property of the public  uthority h ving being developed 
through c reful empiric l  nd intellectu l study  nd  n lysis over the 
ye rs. I, therefore, hold th t this item of query  ttr cts exemption under 
section 8(1)(e)  s well  s section 8(1)(d) of the RTI Act. 

Re : Query No.5. 

Decision: 

Respondents h ve expl ined th t wh t they provide to the ex miners is 
“solutions”  nd not “model  nswers”  s  ssumed by the  ppell nt. For the 
 id of the students  nd ex minees, “suggested  nswers” to the questions in 
 n ex m  re brought out  nd sold in the m rket. 

It would be wholly in ppropri te to provide to the students the solutions 
given to the questions only for the exclusive use of the ex miners  nd 
moder tors. Given the confidenti lity of inter ction between the public 
 uthority holding the ex min tions  nd the ex miners, the “solutions” 
qu lifies to be items b rred by section 8(1)(e) of the RTI Act. This item of 
inform tion  lso  ttr cts section 8(1)(d) being the exclusive intellectu l 
property of the public  uthority. Respondents h ve rightly  dvised the 
 ppell nt to secure the “suggested  nswers” to the questions from the open 
m rket, where these  re  v il ble for s le. 

Re : Query No.13. 

Decision: 

I find no infirmity in the reply furnished to the  ppell nt. It is   c tegoric l 
st tement  nd must be  ccepted  s such. Appell nt seems to h ve cert in 
presumptions  nd  ssumptions  bout wh t these replies should be. 
Respondents  re not obliged to c ter to th t. It is therefore held th t there 
sh ll be no further disclosure of inform tion  s reg rds this item of 
query.” 

6. Feeling  ggrieved by the rejection of inform tion sought under items 

3, 5  nd 13, the first respondent  ppro ched the Bomb y High Court by 

filing   writ petition. The High Court  llowed the s id petition by order 
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d ted 30.11.2010  nd directed the  ppell nt to supply the inform tion in 

reg rd to queries 3, 5  nd 13, on the following re soning : 

“According to the Centr l Inform tion Commission the solutions which 
h ve been supplied by the Bo rd to the ex miners  re given in confidence 
 nd therefore, they  re entitled to protection under Section 8(1)(e) of the 
RTI Act. Section 8(1)(e) does not protect confidenti l inform tion  nd the 
cl im of intellectu l property h s not m de by the respondent No.2 
 nywhere. In the reply it is suggested th t the suggested  nswers  re 
published  nd sold in open m rket by the Bo rd. Therefore, there c n be 
no confidenti lity  bout suggested  nswers. It is no where expl ined wh t 
is the difference between the suggested  nswers  nd the solutions. In our 
opinion, the orders of both Authorities in this respect  lso suffer from non-
 pplic tion of mind  nd therefore they  re li ble to be set  side. We find 
th t the right given under the Right to Inform tion Act h s been de lt with 
by the Authorities under th t Act in most c su l m nner without properly 
 pplying their minds to the m teri l on record. In our opinion, therefore, 
inform tion sought  g inst queries Nos.3,5  nd 13 could not h ve been 
denied by the Authorities to the petitioner. The princip l defence of the 
respondent No.2 is th t the inform tion is confidenti l. Till the result of 
the ex min tion is decl red, the inform tion sought by the petitioner h s to 
be tre ted  s confidenti l, but once the result is decl red, in our opinion, 
th t inform tion c nnot be tre ted  s confidenti l. We were not shown 
 nything which would even indic te th t it is necess ry to keep the 
inform tion in rel tion to the ex min tion which is over  nd the result is 
 lso decl red  s confidenti l.” 

7. The s id order of the High Court is ch llenged in this  ppe l by 

speci l le ve. The  ppell nt submitted th t it conducts the following 

ex min tions: (i) the common proficiency test; (ii) profession l educ tion 

ex min tion-II (till M y 2010); (iii) profession l competence ex min tion; 

(iv) integr ted profession l competence ex min tion; (v) fin l ex min tion; 

 nd (vi) post qu lific tion course ex min tions. A person is enrolled  s   

Ch rtered Account nt only  fter p ssing the common proficiency test, 
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profession l educ tion l ex min tion-II/profession l competence 

ex min tion  nd fin l ex min tion. The number of c ndid tes who  pplied 

for v rious ex min tions conducted by ICAI were 2.03 l khs in 2006, 4.16 

l khs in 2007; 3.97 l kh c ndid tes in 2008  nd 4.20 l khs c ndid tes in 

2009. ICAI conducts the ex min tions in  bout 343 centres spre d over 147 

cities throughout the country  nd  bro d. The  ppell nt cl ims to follow the 

following el bor te system with est blished procedures in connection with 

its ex min tions, t king utmost c re with reg rd to v lu tion of  nswer 

sheets  nd prep r tion of results  nd  lso in c rrying out verific tion in c se 

  student  pplies for the s me in  ccord nce with the  following Regul tions: 

“Ch rtered Account nts with   st nding of minimum of 5-7 ye rs in the 
profession or te chers with   minimum experience of 5-7 ye rs in 
university educ tion system  re emp nelled  s ex miners of the Institute. 
The eligibility criteri  to be emp nelled  s ex miner for the ex min tions 
held in November, 2010 w s th t   ch rtered  ccount nt with   minimum 
of 3 ye rs’ st nding, if in pr ctice, or with   minimum of 10 ye s st nding, 
if in service  nd University lecturers with   minimum of 5 ye rs’ te ching 
experience  t gr du te/post gr du te level in the relev nt subjects with 
ex miner ship experience of 5 ye rs. The s id criteri  is continued to be 
followed. The bio-d t  of such persons who wish to be emp nelled  re 
scrutinized by the Director of Studies of the Institute in the first inst nce. 
There fter, Ex min tion Committee considers e ch such  pplic tion  nd 
t kes   decision thereon. The ex miners, b sed on their perform nce  nd 
experience with the system of the ICAI,  re invited to t ke up other 
 ssignments of prep r tion of question p per, suggested solution, m rking 
scheme, etc.  nd  lso  ppointed  s He d Ex miners to supervise the 
ev lu tion c rried out by the different ex miners in   p rticul r subject 
from time to time. 

A question p per  nd its solution  re fin lized by different experts in the 
concerned subject  t 3 st ges. In  ddition, the solution is  lso vetted by 
Director of Studies of the Institute  fter the ex min tion is held  nd before 
the ev lu tion of the  nswer sheets  re c rried out by ex miners. All 



          
            
           

          
           

          
             
            
             

           
           

 

          
            
        
           

           

              

 

              

               

              

         

          

9 

possible  ltern te solutions to   p rticul r question  s intim ted by 
different ex miners in   subject  re  lso included in the solution. E ch 
ex miner in   p rticul r subject is issued det iled instructions on m rking 
scheme by the He d Ex miners  nd gener l guidelines for ev lu tion 
issued by the ICAI. In  ddition, perform nce of e ch ex miner, to 
 scert in whether the s id ex miner h s complied with the instructions 
issued  s  lso the gener l guidelines of the Institute, is  ssessed by the 
He d Ex miner  t two st ges before the decl r tion of result. The s id 
process h s been evolved b sed on the experience g ined in the l st 60 
ye rs of conducting ex min tions  nd to ensure  ll possible uniformity in 
ev lu tion of  nswer sheets c rried out by numerous ex miners in   
p rticul r subject  nd to provide justice to the c ndid tes. 

The ex min tion process/procedure/systems of the ICAI  re well in pl ce 
 nd h ve been evolved over sever l dec des out of experience g ined. The 
s id process/procedure/systems h ve  dequ te checks to ensure f ir results 
 nd  lso ensure th t due justice is done to e ch c ndid te  nd no c ndid te 
ever suffers on  ny count.” 

8. The  ppell nt contends th t the inform tion sought  s per queries (3) 

 nd (5) - th t is, instructions  nd model  nswers, if  ny, issued to the 

ex miners  nd moder tors by ICAI c nnot be disclosed  s they  re exempted 

from disclosure under cl uses (d)  nd (e) of sub-section (1) of Section 8 of 

RTI Act. It is submitted th t the request for inform tion is  lso li ble to be 

rejected under section 9 of the Act. They  lso contended th t in reg rd to 

query No.(13), wh tever inform tion  v il ble h d been furnished,  p rt 

from gener lly invoking section 8(1)(e) to cl im exemption. 

9. On the s id contentions, the following questions  rise for our 

consider tion: 
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(i) Whether the instructions  nd solutions to questions (if  ny) given by 

ICAI to ex miners  nd moder tors,  re intellectu l property of the ICAI, 

disclosure of which would h rm the competitive position of third p rties  nd 

therefore exempted under section 8(1)(d) of the RTI Act? 

(ii) Whether providing  ccess to the inform tion sought (th t is 

instructions  nd solutions to questions issued by ICAI to ex miners  nd 

moder tors) would involve  n infringement of the copyright  nd therefore 

the request for inform tion is li ble to be rejected under section 9 of the RTI 

Act? 

(iii) Whether the instructions  nd solutions to questions  re inform tion 

m de  v il ble to ex miners  nd moder tors in their fiduci ry c p city  nd 

therefore exempted under section 8(1)(e) of the RTI Act? 

(iv) Whether the High Court w s justified in directing the  ppell nt to 

furnish to the first respondent five items of inform tion sought (in query 

No.13) rel ting to Regul tion 39(2) of Ch rtered Account nts Regul tions, 

1988? 

Re: Question (i) 

10. The term ‘intellectu l property’ refers to   c tegory of int ngible 

rights protecting commerci lly v lu ble products of hum n intellect 

comprising prim rily tr de m rk, copyright  nd p tent right,  s  lso tr de 

secret rights, publicity rights, mor l rights  nd rights  g inst unf ir 
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competition (vide Bl ck’s L w Diction ry, 7th Edition, p ge 813). Question 

p pers, instructions reg rding ev lu tion  nd solutions to questions (or 

model  nswers) which  re furnished to ex miners  nd moder tors in 

connection with ev lu tion of  nswer scripts,  re liter ry works which  re 

products of hum n intellect  nd therefore subject to   copyright. The p per 

setters  nd  uthors thereof (other th n employees of ICAI), who  re the first 

owners thereof  re required to  ssign their copyright in reg rd to the 

question p pers/solutions in f vour of ICAI. We extr ct below the relev nt 

st nd rd communic tion sent by ICAI in th t beh lf: 

“The Council is  nxious to prevent the un uthorized circul tion of 
Question P pers set for the Ch rtered Account nts Ex min tions  s well 
 s the solutions thereto. With th t object in view, the Council proposes to 
reserve  ll copy-rights in the question p pers  s well  s solutions. In order 
to en ble the Council to ret in the copy-rights, it h s been suggested th t it 
would be  dvis ble to obt in   specific  ssignment of  ny copy-rights or 
rights of public tion th t you m y be deemed to possess in the questions 
set by you for the Ch rtered Account nts Ex min tions  nd the solutions 
thereto in f vour of the Council. I h ve no doubt th t you will  ppreci te 
th t this is merely   form lity to obvi te  ny misconception likely to  rise 
l ter on.” 

In response to it, the p per setters/ uthors give decl r tions of  ssignment, 

 ssigning their copyrights in the question p pers  nd solutions prep red by 

them, in f vour of ICAI. Insof r  s instructions prep red by the employees 

of ICAI, the copyright vests in ICAI. Consequently, the question p pers, 

solutions to questions  nd instructions  re the intellectu l properties of ICAI. 
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The  ppell nt contended th t if the question p pers, instructions or solutions 

to questions/model  nswers  re disclosed before the ex min tion is held, it 

would h rm the competitive position of  ll other c ndid tes who p rticip te 

in the ex min tion  nd therefore the exemption under section 8(1)(d) is 

squ rely  ttr cted. 

11. The first respondent does not dispute th t the  ppell nt is entitled to 

cl im   copyright in reg rd to the question p pers, solutions/model  nswers, 

instructions rel ting to ev lu tion  nd therefore the s id m teri l constitute 

intellectu l property of the  ppell nt. But he contends th t the exemption 

under section 8(1)(d) will not be  v il ble if the inform tion is merely  n 

intellectu l property. The exemption under section 8(1)(d) is  v il ble only 

in reg rd to such intellectu l property, the disclosure of which would h rm 

the competitive position of  ny third p rty. It w s submitted th t the 

 ppell nt h s not been  ble to demonstr te th t the disclosure of the s id 

intellectu l property (instructions  nd solutions/model  nswers) would h rm 

the competitive position of  ny third p rty. 

12. Inform tion c n be sought under the RTI Act  t different st ges or 

different points of time. Wh t is exempted from disclosure  t one point of 

time m y ce se to be exempted  t   l ter point of time, depending upon the 
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n ture of exemption. For ex mple,  ny inform tion which is exempted from 

disclosure under section 8, is li ble to be disclosed if the  pplic tion is m de 

in reg rd to the occurrence or event which took pl ce or occurred or 

h ppened twenty ye rs prior to the d te of the request, vide section 8(3) of 

the RTI Act. In other words, inform tion which w s exempted from 

disclosure, if  n  pplic tion is m de within twenty ye rs of the occurrence, 

m y not be exempted if the  pplic tion is m de  fter twenty ye rs. Simil rly, 

if inform tion rel ting to the intellectu l property, th t is the question 

p pers, solutions/model  nswers  nd instructions, in reg rd to  ny p rticul r 

ex min tion conducted by the  ppell nt c nnot be disclosed before the 

ex min tion is held,  s it would h rm the competitive position of 

innumer ble third p rties who  re t king the s id ex min tion. Therefore it 

is obvious th t the  ppell nt ex mining body is not li ble to give to  ny 

citizen  ny inform tion rel ting to question p pers, solutions/model 

 nswers  nd instructions rel ting to   p rticul r ex min tion before the d te 

of such ex min tion. But the position will be different once the ex min tion 

is held. Disclosure of the question p pers, model  nswers  nd instructions in 

reg rd to  ny p rticul r ex min tion, would not h rm the competitive 

position of  ny third p rty once the ex min tion is held. In f ct the question 

p pers  re disclosed to everyone  t the time of ex min tion. The  ppell nt 
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volunt rily publishes the “suggested  nswers” in reg rd to the question 

p pers in the form of   book for s le every ye r,  fter the ex min tion. 

Therefore section 8(1)(d) of the RTI Act does not b r or prohibit the 

disclosure of question p pers, model  nswers (solutions to questions)  nd 

instructions if  ny given to the ex miners  nd moder tors  fter the 

ex min tion  nd  fter the ev lu tion of  nswerscripts is completed,  s  t th t 

st ge they will not h rm the competitive position of  ny third p rty. We 

therefore reject the contention of the  ppell nt th t if  n inform tion is 

exempt  t  ny given point of time, it continues to be exempt for  ll time to 

come. 

Re : Question (ii) 

13. Section 9 of the RTI Act provides th t   Centr l or St te Public 

Inform tion Officer m y reject   request for inform tion where providing 

 ccess to such inform tion would involve  n infringement of copyright 

subsisting in   person other th n the St te. The word ‘St te’ used in section 

9 of RTI Act refers to the Centr l or St te Government, P rli ment or 

Legisl ture of   St te, or  ny loc l or other  uthorities  s described under 

Article 12 of the Constitution. The re son for using the word ‘St te’  nd not 

‘public  uthority’ in section 9 of RTI Act is  pp rently bec use the 
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definition of ‘public  uthority’ in the Act is wider th n the definition of 

‘St te’ in Article 12,  nd includes even non-government org niz tions 

fin nced directly or indirectly by funds provided by the  ppropri te 

government. Be th t  s it m y. An  pplic tion for inform tion would be 

rejected under section 9 of RTI Act, only if inform tion sought involves  n 

infringement of copyright subsisting in   per on other than the State. ICAI 

being   st tutory body cre ted by the Ch rtered Account nts Act, 1948 is 

‘St te’. The inform tion sought is   m teri l in which ICAI cl ims   

copyright. It is not the c se of ICAI th t  nyone else h s   copyright in such 

m teri l. In f ct it h s specific lly ple ded th t even if the question p pers, 

solutions/model  nswers, or other instructions  re prep red by  ny third 

p rty for ICAI, the copyright therein is  ssigned in f vour of ICAI. 

Providing  ccess to inform tion in respect of which ICAI holds   copyright, 

does not involve infringement of   copyright subsisting in   per on other 

than the State. Therefore ICAI is not entitled to cl im protection  g inst 

disclosure under section 9 of the RTI Act. 

14. There is yet  nother re son why section 9 of RTI Act will be 

in pplic ble. The words ‘infringement of copyright’ h ve   specific 

connot tion. Section 51 of the Copyright Act, 1957 provides when   
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copyright in   work sh ll be deemed to be infringed. Section 52 of the Act 

enumer tes the  cts which  re not infringement of   copyright. A combined 

re ding of sections 51  nd 52(1)( ) of Copyright Act shows th t furnishing 

of inform tion by  n ex mining body, in response to   query under the RTI 

Act m y not be termed  s  n infringement of copyright. Be th t  s it m y. 

Re : Question (iii) 

15. We will now consider the third contention of ICAI th t the 

inform tion sought being  n information available to a per on in hi  

fiduciary relation hip, is exempted under section 8(1)(e) of the RTI Act. 

This Court in Central Board of Secondary Education & Anr. v. Aditya 

Bandopadhyay & Or . [2011 (8) SCALE 645] considered the me ning of the 

words information available to a per on in hi  fiduciary capacity  nd 

observed thus: 

“But the words ‘inform tion  v il ble to   person in his fiduci ry 
rel tionship’  re used in section 8(1)(e) of RTI Act in its norm l  nd well 
recognized sense, th t is to refer to persons who  ct in   fiduci ry 
c p city, with reference to   specific benefici ry or benefici ries who  re 
to be expected to be protected or benefited by the  ctions of the fiduci ry – 
  trustee with reference to the benefici ry of the trust,   gu rdi n with 
reference to   minor/physic lly/infirm/ment lly ch llenged,   p rent with 
reference to   child,   l wyer or   ch rtered  ccount nt with reference to   
client,   doctor or nurse with reference to   p tient,  n  gent with 
reference to   princip l,   p rtner with reference to  nother p rtner,   
director of   comp ny with reference to   sh re-holder,  n executor with 
reference to   leg tee,   receiver with reference to the p rties to   lis,  n 
employer with reference to the confidenti l inform tion rel ting to the 
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employee,  nd  n employee with reference to business 
de lings/tr ns ction of the employer.” 

16. The instructions  nd ‘solutions to questions’ issued to the ex miners 

 nd moder tors in connection with ev lu tion of  nswer scripts,  s noticed 

 bove, is the intellectu l property of ICAI. These  re m de  v il ble by 

ICAI to the ex miners  nd moder tors to en ble them to ev lu te the  nswer 

scripts correctly  nd effectively, in   proper m nner, to  chieve uniformity 

 nd consistency in ev lu tion,  s   l rge number of ev lu tors  nd 

moder tors  re eng ged by ICAI in connection with the ev lu tion. The 

instructions  nd solutions to questions  re given by the ICAI to the 

ex miners  nd moder tors to be held in confidence. The ex miners  nd 

moder tors  re required to m int in  bsolute secrecy  nd c nnot disclose the 

 nswer scripts, the ev lu tion of  nswer scripts, the instructions of ICAI  nd 

the solutions to questions m de  v il ble by ICAI, to  nyone. The ex miners 

 nd moder tors  re in the position of  gents  nd ICAI is in the position of 

princip l in reg rd to such inform tion which ICAI gives to the ex miners 

 nd moder tors to  chieve uniformity, consistency  nd ex ctness of 

ev lu tion of the  nswer scripts. When  nything is given  nd t ken in trust 

or in confidence, requiring or expecting secrecy  nd confidenti lity to be 
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m int ined in th t beh lf, it is held by the recipient in   fiduciary 

relation hip. 

17. It should be noted th t section 8(1)(e) uses the words “information 

available to a per on in hi  fiduciary relation hip. Signific ntly section 

8(1)(e) does not use the words “information available to a public authority 

in it  fiduciary relation hip”. The use of the words “per on” shows th t the 

holder of the inform tion in   fiduci ry rel tionship need not only be   

‘public  uthority’  s the word ‘person’ is of much wider import th n the 

word ‘public  uthority’. Therefore the exemption under section 8(1)(e) is 

 v il ble not only in reg rd to inform tion th t is held by   public  uthority 

(in this c se the ex mining body) in   fiduci ry c p city, but  lso to  ny 

inform tion th t is given or m de  v il ble by   public  uthority to  nyone 

else for being held in   fiduci ry rel tionship. In other words,  nything given 

 nd t ken in confidence expecting confidenti lity to be m int ined will be 

inform tion  v il ble to   person in fiduci ry rel tionship. As   

consequence, it h s to be held th t the instructions  nd solutions to questions 

communic ted by the ex mining body to the ex miners, he d-ex miners  nd 

moder tors,  re inform tion  v il ble to such persons in their fiduci ry 

rel tionship  nd therefore exempted from disclosure under section 8(1)(d) of 

RTI Act. 
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18. The inform tion to which RTI Act  pplies f lls into two c tegories, 

n mely, (i) inform tion which promotes tran parency and accountability in 

the working of every public  uthority, disclosure of which helps in 

cont ining or discour ging corruption, enumer ted in cl uses (b)  nd (c) of 

section 4(1) of RTI Act;  nd (ii) other inform tion held by public  uthorities 

not f lling under section 4(1)(b)  nd (c) of RTI Act. In reg rd to inform tion 

f lling under the first c tegory, the public  uthorities owe   duty to 

dissemin te the inform tion widely  uo moto to the public so  s to m ke it 

e sily  ccessible to the public. In reg rd to inform tion enumer ted or 

required to be enumer ted under section 4(1)(b)  nd (c) of RTI Act, 

necess rily  nd n tur lly, the competent  uthorities under the RTI Act, will 

h ve to  ct in   pro- ctive m nner so  s to ensure  ccount bility  nd ensure 

th t the fight  g inst corruption goes on relentlessly. But in reg rd to other 

inform tion which do not f ll under Section 4(1)(b)  nd (c) of the Act, there 

is   need to proceed with circumspection  s it is necess ry to find out 

whether they  re exempted from disclosure. One of the objects of democr cy 

is to bring  bout tr nsp rency of inform tion to cont in corruption  nd bring 

 bout  ccount bility. But  chieving this object does not me n th t other 

equ lly import nt public interests including efficient functioning of the 

governments  nd public  uthorities, optimum use of limited fisc l resources, 
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preserv tion of confidenti lity of sensitive inform tion, etc.  re to be ignored 

or s crificed. The object of RTI Act is to h rmonize the conflicting public 

interests, th t is, ensuring tr nsp rency to bring in  ccount bility  nd 

cont ining corruption on the one h nd,  nd  t the s me time ensure th t the 

revel tion of inform tion, in  ctu l pr ctice, does not h rm or  dversely 

 ffect other public interests which include efficient functioning of the 

governments, optimum use of limited fisc l resources  nd preserv tion of 

confidenti lity of sensitive inform tion, on the other h nd. While sections 3 

 nd 4 seek to  chieve the first objective, sections 8, 9, 10  nd 11 seek to 

 chieve the second objective. Therefore when section 8 exempts cert in 

inform tion from being disclosed, it should not be considered to be   fetter 

on the right to inform tion, but  s  n equ lly import nt provision protecting 

other public interests essenti l for the fulfilment  nd preserv tion of 

democr tic ide ls. Therefore in de ling with inform tion not f lling under 

section 4(1)(b)  nd (c), the competent  uthorities under the RTI Act will not 

re d the exemptions in section 8 in   restrictive m nner but in   pr ctic l 

m nner so th t the other public interests  re preserved  nd the RTI Act 

 tt ins   fine b l nce between its go l of  tt ining tr nsp rency of 

inform tion  nd s fegu rding the other public interests. 
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19. Among the ten c tegories of inform tion which  re exempted from 

disclosure under section 8 of RTI Act, six c tegories which  re described in 

cl uses ( ), (b), (c), (f), (g)  nd (h) c rry  bsolute exemption. Inform tion 

enumer ted in cl uses (d), (e)  nd (j) on the other h nd get only condition l 

exemption, th t is the exemption is subject to the overriding power of the 

competent  uthority under the RTI Act in l rger public interest, to direct 

disclosure of such inform tion. The inform tion referred to in cl use (i) 

rel tes to  n exemption for   specific period, with  n oblig tion to m ke the 

s id inform tion public  fter such period. The inform tion rel ting to 

intellectu l property  nd the inform tion  v il ble to persons in their 

fiduci ry rel tionship, referred to in cl uses (d)  nd (e) of section 8(1) do not 

enjoy  bsolute exemption. Though exempted, if the competent  uthority 

under the Act is s tisfied th t l rger public interest w rr nts disclosure of 

such inform tion, such inform tion will h ve to be disclosed. It is needless 

to s y th t the competent  uthority will h ve to record re sons for holding 

th t  n exempted inform tion should be disclosed in l rger public interest. 

20. In this c se the Chief Inform tion Commissioner rightly held th t the 

inform tion sought under queries (3)  nd (5) were exempted under section 

8(1)(e)  nd th t there w s no l rger public interest requiring deni l of the 

st tutory exemption reg rding such inform tion. The High Court fell into  n 
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error in holding th t the inform tion sought under queries (3)  nd (5) w s 

not exempted. 

Re : Question (iv) 

21. Query (13) of the first respondent required the  ppell nt to disclose 

the following inform tion: (i) The number of times ICAI h d revised the 

m rks of  ny c ndid te or  ny cl ss of c ndid tes under Regul tion 39(2); 

(ii) the criteri  used for exercising such discretion for revising the m rks; 

(iii) the qu ntum of such revisions; (iv) the  uthority who decides the 

exercise of discretion to m ke such revision;  nd (v) the number of students 

(with p rticul rs of qu ntum of revision)  ffected by such revision held in 

the l st five ex min tions  t  ll levels. 

22. Regul tion 39(2) of the Ch rtered Account nts Regul tions, 1988 

provides th t the council m y in its discretion, revise the m rks obt ined by 

 ll c ndid tes or   section of c ndid tes in   p rticul r p per or p pers or in 

the  ggreg te, in such m nner  s m y be necess ry for m int ining its 

st nd rds of p ss percent ge provided in the Regul tions. Regul tion 39(2) 

thus provides for wh t is known  s ‘moder tion’, which is   necess ry 

concomit nt of ev lu tion process of  nswer scripts where   l rge number of 

ex miners  re eng ged to ev lu te   l rge number of  nswer scripts. This 
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Court expl ined the st nd rd process of moder tion in Sanjay Singh v. U.P. 

Public Service Commi  ion - 2007 (3) SCC 720 thus: 

“When   l rge number of c ndid tes  ppe r for  n ex min tion, it is 
necess ry to h ve uniformity  nd consistency in v lu tion of the  nswer-
scripts. Where the number of c ndid tes t king the ex min tion  re 
limited  nd only one ex miner (prefer bly the p per-setter himself) 
ev lu tes the  nswer-scripts, it is to be  ssumed th t there will be 
uniformity in the v lu tion. But where   l rge number of c ndid tes t ke 
the ex min tion, it will not be possible to get  ll the  nswer-scripts 
ev lu ted by the s me ex miner. It, therefore, becomes necess ry to 
distribute the  nswer-scripts  mong sever l ex miners for v lu tion with 
the p per-setter (or other senior person)  cting  s the He d Ex miner. 
When more th n one ex miner ev lu te the  nswer-scripts rel ting to   
subject, the subjectivity of the respective ex miner will creep into the 
m rks  w rded by him to the  nswer- scripts  llotted to him for v lu tion. 
E ch ex miner will  pply his own y rdstick to  ssess the  nswer-scripts. 
Inevit bly therefore, even when experienced ex miners receive equ l 
b tches of  nswer scripts, there is difference in  ver ge m rks  nd the 
r nge of m rks  w rded, thereby  ffecting the merit of individu l 
c ndid tes. This  p rt, there is 'H wk- Dove' effect. Some ex miners  re 
liber l in v lu tion  nd tend to  w rd more m rks. Some ex miners  re 
strict  nd tend to give less m rks. Some m y be moder te  nd b l nced in 
 w rding m rks. Even  mong those who  re liber l or those who  re strict, 
there m y be v ri nce in the degree of strictness or liber lity. This me ns 
th t if the s me  nswer-script is given to different ex miners, there is  ll 
likelihood of different m rks being  ssigned. If   very well written 
 nswer-script goes to   strict ex miner  nd   mediocre  nswer-script goes 
to   liber l ex miner, the mediocre  nswer-script m y be  w rded more 
m rks th n the excellent  nswer-script. In other words, there is 'reduced 
v lu tion' by   strict ex miner  nd 'enh nced v lu tion' by   liber l 
ex miner. This is known  s 'ex miner v ri bility' or 'H wk-Dove effect'. 
Therefore, there is   need to evolve   procedure to ensure uniformity inter 
se the Ex miners so th t the effect of 'ex miner subjectivity' or 'ex miner 
v ri bility' is minimised. The procedure  dopted to reduce ex miner 
subjectivity or v ri bility is known  s moder tion. The cl ssic method of 
moder tion is  s follows: 

xxx  xxx  xxx 

(ii) To  chieve uniformity in v lu tion, where more th n one ex miner is 
involved,   meeting of the He d Ex miner with  ll the ex miners is held 
soon  fter the ex min tion. They discuss thoroughly the question p per, 
the possible  nswers  nd the weight ge to be given to v rious  spects of 
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the  nswers. They  lso c rry out   s mple v lu tion in the light of their 
discussions. The s mple v lu tion of scripts by e ch of them is reviewed 
by the He d Ex miner  nd v ri tions in  ssigning m rks  re further 
discussed. After such discussions,   consensus is  rrived  t in reg rd to the 
norms of v lu tion to be  dopted. On th t b sis, the ex miners  re 
required to complete the v lu tion of  nswer scripts. But this by itself, 
does not bring  bout uniformity of  ssessment inter se the ex miners. In 
spite of the norms  greed, m ny ex miners tend to devi te from the 
expected or  greed norms,  s their c ution is overt ken by their propensity 
for strictness or liber lity or eroticism or c relessness during the course of 
v lu tion. Therefore, cert in further corrective steps become necess ry. 

(iii) After the v lu tion is completed by the ex miners, the He d Ex miner 
conducts   r ndom s mple survey of the corrected  nswer scripts to verify 
whether the norms evolved in the meetings of ex miner h ve  ctu lly been 
followed by the ex miners……….. 

(iv) After  scert ining or  ssessing the st nd rds  dopted by e ch 
ex miner, the He d Ex miner m y confirm the  w rd of m rks without 
 ny ch nge if the ex miner h s followed the  greed norms, or suggest 
upw rd or downw rd moder tion, the qu ntum of moder tion v rying 
 ccording to the degree of liber lity or strictness in m rking. In reg rd to 
the top level  nswer books rev lued by the He d Ex miner, his  w rd of 
m rks is  ccepted  s fin l. As reg rds the other  nswer books below the 
top level, to  chieve m ximum me sure of uniformity inter se the 
ex miners, the  w rds  re moder ted  s per the recommend tions m de by 
the He d Ex miner. 

(v) If in the opinion of the He d Ex miner there h s been err tic or 
c reless m rking by  ny ex miner, for which it is not fe sible to h ve  ny 
st nd rd moder tion, the  nswer scripts v lued by such ex miner  re 
rev lued either by the He d Ex miner or  ny other Ex miner who is found 
to h ve followed the  greed norms. 

(vi) Where the number of c ndid tes is very l rge  nd the ex miners  re 
numerous, it m y be difficult for one He d Ex miner to  ssess the work of 
 ll the Ex miners. In such   situ tion, one more level of Ex miners is 
introduced. For every ten or twenty ex miners, there will be   He d 
Ex miner who checks the r ndom s mples  s  bove. The work of the 
He d Ex miners, in turn, is checked by   Chief Ex miner to ensure proper 
results. 

The  bove procedure of 'moder tion' would bring in consider ble 
uniformity  nd consistency. It should be noted th t  bsolute uniformity or 
consistency in v lu tion is impossible to  chieve where there  re sever l 
ex miners  nd the effort is only to  chieve m ximum uniformity.” 
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E ch ex mining body will h ve its own st nd rds of ‘moder tion’, dr wn up 

with reference to its own experiences  nd the n ture  nd scope of the 

ex min tions conducted by it. ICAI sh ll h ve to disclose the s id st nd rds 

of moder tion followed by it, if it h s dr wn up the s me, in response to p rt 

(ii) of first respondent’s query (13). 

23. In its communic tion d ted 22.2.2008, ICAI informed the first 

respondent th t under Regul tion 39(2), its Ex mining Committee h d the 

 uthority to revise the m rks b sed on the findings of the He d Ex miners 

 nd  ny incident l inform tion in its knowledge. This  nswers p rt (iv) of 

query (13)  s to the  uthority which decides the exercise of the discretion to 

m ke the revision under Regul tion 39(2). 

24. In reg rd to p rts (i), (iii)  nd (v) of query (13), ICAI submits th t 

such d t  is not m int ined. Reli nce is pl ced upon the following 

observ tions of this Court in Aditya Bandopadhyay: 

“The RTI Act provides  ccess to  ll inform tion that i  available and 
exi ting. This is cle r from   combined re ding of section 3  nd the 
definitions of ‘inform tion’  nd ‘right to inform tion’ under cl uses (f) 
 nd (j) of section 2 of the Act. If   public  uthority h s  ny inform tion in 
the form of d t  or  n lysed d t , or  bstr cts, or st tistics,  n  pplic nt 
m y  ccess such inform tion, subject to the exemptions in section 8 of the 
Act. But where the inform tion sought is not   p rt of the record of   
public  uthority,  nd where such inform tion is not required to be 
m int ined under  ny l w or the rules or regul tions of the public 
 uthority, the Act does not c st  n oblig tion upon the public  uthority, to 
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collect or coll te such non- v il ble inform tion  nd then furnish it to  n 
 pplic nt.” 

As the inform tion sought under p rts (i), (iii)  nd (v) of query (13)  re not 

m int ined  nd is not  v il ble in the form of d t  with the  ppell nt in its 

records, ICAI is not bound to furnish the s me. 

General submissions of ICAI 

25. The le rned counsel of ICAI submitted th t there  re sever l hundred 

ex mining bodies in the country. With the  spir tions of young citizens to 

secure se ts in institutions of higher le rning or to qu lify for cert in 

professions or to secure jobs, more  nd more persons p rticip te in more  nd 

more ex min tions. It is quite common for  n ex mining body to conduct 

ex min tions for l khs of c ndid tes th t too more th n once per ye r. 

Conducting ex min tions involving prep ring the question p pers, 

conducting the ex min tions  t v rious centres  ll over the country, getting 

the  nswer scripts ev lu ted  nd decl ring results, is  n immense t sk for 

ex mining bodies, to be completed within fixed time schedules. If the 

ex mining bodies  re required to frequently furnish v rious kinds of 

inform tion  s sought in this c se to sever l  pplic nts, it will  dd  n 

enormous work lo d  nd their existing st ff will not be  ble to cope up with 
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the  ddition l work involved in furnishing inform tion under the RTI Act. It 

w s submitted by ICAI th t it conducts sever l ex min tions every ye r 

where more th n four l khs c ndid tes p rticip te; th t out of them,  bout 

15-16%  re successful, which me ns th t more th n three  nd h lf l khs of 

c ndid tes  re unsuccessful; th t if even one percent  t those unsuccessful 

c ndid tes feel diss tisfied with the results  nd seek  ll types of unrel ted 

inform tion, the working of ICAI will come to   st ndstill. It w s submitted 

th t for every me ningful user of RTI Act, there  re sever l  busers who will 

 ttempt to disrupt the functioning of the ex mining bodies by seeking huge 

qu ntity of inform tion. ICAI submits th t the  pplic tion by the first 

respondent is   cl ssic c se of improper use of the Act, where   c ndid te 

who h s f iled in  n ex min tion  nd who does not even choose to t ke the 

subsequent ex min tion h s been eng ging ICAI in   prolonged litig tion by 

seeking   bundle of inform tion none of which is relev nt to decide whether 

his  nswer script w s properly ev lu ted, nor h ve  ny be ring on 

 ccount bility or reducing corruption. ICAI submits th t there should be  n 

effective control  nd screening of  pplic tions for inform tion by the 

competent  uthorities under the Act. We do not  gree th t first respondent 

h d indulged in improper use of RTI Act. His  pplic tion is intended to 

bring  bout tr nsp rency  nd  ccount bility in the functioning of ICAI. How 
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f r he is entitled to the inform tion is   different issue. Ex mining bodies 

like ICAI should ch nge their old mindsets  nd tune them to the new regime 

of disclosure of m ximum inform tion. Public  uthorities should re lize th t 

in  n er  of tr nsp rency, previous pr ctices of unw rr nted secrecy h ve no 

longer   pl ce. Account bility  nd prevention of corruption is possible only 

through tr nsp rency. Att ining tr nsp rency no doubt would involve 

 ddition l work with reference to m int ining records  nd furnishing 

inform tion. P rli ment h s en cted the RTI Act providing  ccess to 

inform tion,  fter gre t deb te  nd deliber tions by the Civil Society  nd the 

P rli ment. In its wisdom, the P rli ment h s chosen to exempt only cert in 

c tegories of inform tion from disclosure  nd cert in org niz tions from the 

 pplic bility of the Act. As the ex mining bodies h ve not been exempted, 

 nd  s the ex min tion processes of ex mining bodies h ve not been 

exempted, the ex mining bodies will h ve to ge r themselves to comply 

with the provisions of the RTI Act. Addition l worklo d is not   defence. If 

there  re pr ctic l insurmount ble difficulties, it is open to the ex mining 

bodies to bring them to the notice of the government for consider tion so 

th t  ny ch nges to the Act c n be deliber ted upon. Be th t  s it m y. 

26. We however  gree th t it is necess ry to m ke   distinction in reg rd 

to inform tion intended to bring tr nsp rency, to improve  ccount bility  nd 
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to reduce corruption, f lling under section 4(1)(b)  nd (c)  nd other 

inform tion which m y not h ve   be ring on  ccount bility or reducing 

corruption. The competent  uthorities under the RTI Act will h ve to 

m int in   proper b l nce so th t while  chieving tr nsp rency, the dem nd 

for inform tion does not re ch unm n ge ble proportions  ffecting other 

public interests, which include efficient oper tion of public  uthorities  nd 

government, preserv tion of confidenti lity of sensitive inform tion  nd 

optimum use of limited fisc l resources. 

27. In view of the  bove, this  ppe l is  llowed in p rt  nd the order of the 

High Court is set  side  nd the order of the CIC is restored, subject to one 

modific tion in reg rd to query (13): ICAI to di clo e to the fir t re pondent, 

the  tandard criteria, if any, relating to moderation, employed by it, for the 

purpo e of making revi ion  under Regulation 39(2). 

.………………………J.
 (R V R veendr n) 

New Delhi; ……………………….J. 
September  2, 2011.  (A K P tn ik) 


